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DOCKET NO: T-00000A-00-0194
IN THE MATTER OF INVESTIGATION
INTO U S WEST COMMUNICATION,
INC.'S COMPLIANCE WITH CERTAIN
WHOLESALE PRICING REQUIREMENTS
FOR UNBUNDLED NETWORK ELEMENTS
AND RESALE DISCOUNTS.

)
)
)
)
)
)
)

NOTICE OF ERRATA FILING

On Monday, January 22, 2001, the Arizona Corporation Commission Staff ("Staff")

filed its Response of Staff to Qwest Corporation's Motion for Reconsideration. This Errata is being

filed to correct typographical errors. Page 3, line 27.5, footnote 3, after "2000))", the sentences with

the corrections should read: "The Eighth Circuit has granted the FCC's request for partial stay of

the decision vacating 47 CFR Section 5l.505(b)(l) pending further proceedings in the Supreme

CoLu't. The Supreme Court granted the FCC's petition for writ of certiorari 2001 WL 46229 (U.S.

2001) along with four other petitions filed on the Eighth Circuit Court's decision." On page 3, line

6 the words "mies on of' are replaced with "ruling on".

Staff has attached to this Notice, the Errata version of its Response.

RESPECFULLY SUBMITTED this 23rd day of January, 2001 .
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Maureen cost, Attbmey
Legal Division
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1200 West Washington Street
Phoenix, Arizona 85007
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e-mail: maureenscott@cc.state.az.us
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The ORIGINAL and ten (103 copies of the
foregoing were filed this 23' day of January,
2001 with:
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6 COPIES of the foregoing were mailed
7 this 23"' day of January, 2001 to:

Docket Control
Arizona Corporation Commission
1200 West Washington Street
Phoenix, Arizona 85007
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Richard S. Wolters
AT&T Communications of the
Mountain States, Inc.
1875 Lawrence Street, Room 1575
Denver, CO 80202-1847

Jeffrey W. Crockett
Jeffrey B. Guldner
Snell & Wilmer L. L. P.
One Arizona Center
Phoenix, AZ 85004-2202
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Mary E. Steele
Davis-Wright-Tremaine
2600 Century Square
1505 - 4th Avenue
Seattle, WA 98101-1688

Steve Sager
McLeodUSA
215 S. State Street, 10"' Floor
Salt Lake City, Utah 84111

13 Rex Knowles
Nextlink Communications
111 East Broadway, Suite 1000
Salt Lake City, Utah 84111
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Joan Burke
Osborn Maledon, P.A.
2929 N. Central Avennue, 21St Floor
Phoenix AZ 85067-6379
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Gregory Kopta
Davis Wright Tremaine
2600 Century Square
1501 Fourth Avenue
Seattle, WA 98101-1688

Michael Grant
Todd C. Wiley
GALLAGHER & KENNEDY
2575 E. Camelback Road
Phoenix, AZ 85016-9225
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Drake Tempest
Qwest Communications
555 Seventeenth Street
Denver, CO 80202

Thomas H. Campbell
LEWIS & ROCA
40 N. Central Avenue
Phoenix, AZ 85007
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Thomas F. Dixon, Jr.
MCI WORLDCOM
707 17'*' Street
Denver, CO 80202
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Tom Dethlefs
QWEST COMMUNICATIONS, INC.
1801 California Street, Suite 5100
Denver, CO 80202
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Timothy Berg
Fennemore Craig, P.C.
3003 North Central Avenue, Suite 2600
Phoenix, AZ 85012

Darren S. Weingard
Stephen H. Kukta
SPRINT COMMUNICATIONS co.
1850 Gateway Drive, 7th Floor
San Mateo, CA 94404-2467
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Michael W. Patten
BROWN & BAIN
P.O. Box 400
Phoenix, AZ 85001-0400

Scott S. Wakefield
RUCO
2828 N. Central Avenue, Suite 1200
Phoenix, AZ 85004
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1 Timothy Peters
ELECTRIC LIGHTWAVE, INC.
4400 NE 77**' Avenue
Vancouver, WA 98668
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Robert S. Tanner
DAVIS, WRIGHT TREMAINE L.L.P.
17203 N. 42nd Street
Phoenix, AZ 85032
Attorneys for Nextlink, Inc., & ATG, Inc.

4
Kath Thomas
Advanced Telecom Group, Inc.
100 Storey Point Road, Suite 130
Santa Rosa, CA 95401

Marti Allbright, Esq.
Mpower Communications Corp.
5711 South Benton Circle
Littleton, Colorado 80 l23
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Douglas Hsiao
RHYTHMS LINKS, INC.
6933 S. Revere Pkwy.
Englewood, CO 80112

Dennis D. Ahlers, Sr. Attorney
Eschelon Telecom, Inc.
730 Second Ave. South, Ste 1200
Minneapolis, MN 55402

10

Ms. Penny Bewick
NEW EDGE NETWORKS
P.O. Box 5159
3000 Columbia House Blvd.
Vancouver, WA 98668

Janet Livengood, Reg. VP
Z-Tel
601 S. Harbour Is. Blvd.
Tampa, FL 3360211

12

13

Michael B. Hazzard
Kelley Dr/e & Warren LLP
1200 - 19 h st., nw 5"' FL
WA DC 20036

14

Elizabeth Howland, National Director
Regulatory and Interconnection
ALLEGIANCE TELECOM OF ARIZONA,
INC.
1950 Stemmons Freeway, Suite 3026
Dallas, TX 75207-3118
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Clay Deanhardt, Esq.
COVAD COMMUNCIATIONS
4250 Boon Street
Santa Clara, CA 95054

Ray Herman
Roshka-Heyman & DeWulf
400 n. Fifth St., Suite 1000
Phoenix, AZ 85004
Attorneys for Alltel Communications

17

18

19
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Vice President - Government Affairs
AT&T
111 West Monroe, Suite 1201
Phoenix, AZ 85003
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BEFORE THE ARIZONA CORPORATION COMMISSION

IN THE MATTER OF INVESTIGATION
INTO U S WEST COMMUNICATION,
INC.'S COMPLIANCE WITH CERTAIN
WHOLESALE PRICING REQUIREMENTS
FOR UNBUNDLED NETWORK ELEMENTS
AND RESALE DISCOUNTS.

)
)
)
)
)
)
w

DOCKET NO: T-00000A-00-0194

RESPONSE OF STAFF TO QWEST CORPORATION'S
MOTION FOR RECONSIDERATION

1. INTRODUCTION.

11. DISCUSSION.

1

2 WILLIAM A. MUNDELL
CHAIRMAN

3 JIM IRVIN
COMMISSIONER

4 MARC SPITZER
5 COMMISSIONER
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13 On January 11, 2001 , Qwest Corporation, Inc. ("Qwest") filed a Motion for

14 Reconsideration of the Commission's December 14, 2000 Procedural Order which clarified, at the

15 request of Staff that Phase II of this proceeding is to include a review of Qwest's current unbtmdled

16 network element ("UNE") rates for, inter alia, compliance with the reinstated FCC pricing rules.

17 Qwest raises no new arguments in its Motion that were not exhaustively addressed during the oral

18 argument on December 7, 2000 on this matter, and therefore, its Motion for Reconsideration should

19 be rejected. Hearing Officer Rodda correctly decided that Phase II of this proceeding should include

20 a review of Qwest's current UNE rates for: (1) compliance with the reinstated FCC pricing mies and

21 to: (2) carry out the expressed desires of the Commissioners when the rates were adopted that such

22 a review would be conducted after the rates had been in effect for a reasonable period of time.
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27 At the time that the Commission adopted Qwest's UNE rates, the FCC's pricing rules

28 were not in effect but had been vacated by the United States Court of Appeals for the Eighth Circuit

A. The FCC's Pricing Rules Were Not In Effect at the Time the Commission
Adopted Qwest's UNE Rates and It is Appropriate For the Commission to Make
a Determination in this Docket that the UNE Rates Comply with the Reinstated
FCC Rules.
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on jurisdictional grounds.1 However, after the rates took effect, the United States Supreme Court

2 reversed the Eighth Circuit's ruling and found that the FCC had authority to adopt the rules and

remanded the case to the Eighth Circuit for a decision on the merits. 2 As a result of the United

States Supreme Court's ruling, the FCC's pricing rules were reinstated and remain in effect today.3

Qwest relies, in part, upon statements made by the Commission Staff in its Post

Hearing Brief filed with the Arizona District Court in the consolidated arbitration appeals to support

its contention that its UNE rates comply with the FCC pricing rules. See Qwest Motion at pp. 4-8.

Qwest's reliance upon the Staffs' brief is misplaced. It is not the Staff that must find that Qwest's

UNE rates comply with the FCC's reinstated pricing rules, rather it is the Commission that must

make the requisite finding. The Commission has made no such finding to date. In addition, the

Staffs primary argument before the Arizona District Court was that the Court should allow the

12 Commission to address the impact of the Supreme Court's ruling in the first instance. The

13
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20

21

Commission has not yet done so.

Qwest also relies upon statements contained in the Commission's Decision No.

60635 which adopted the underlying statewide UNE rate. (Decision No. 60635, January 30, 1998

at 39.) Once again, Qwest's reliance upon Decision No. 60635 is misplaced. The FCC's pricing

rules were not in effect at the time the Commission entered Decision No. 60635. Qwest also

apparently relies upon the mistaken notion that the Commission adopted the Hatfield Model, the

costing model proffered by AT&T in that case. Contrary to Qwest's assertions, the Commission did

not adopt the Hatfield Model in whole, but rather explicitly stated in its Order that it was not

adopting either the Hatfield Model or the Qwest Model because of known problems with both. Id.

22 at p. 6. In summary, nowhere in Decision No. 60635, does the Commission find that the UNE rates

it adopted complied with all of the FCC's pricing rules which were not even in effect at that time that

24 the Decision was issued.

23

25
1
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27 3

28

Iowa Utilities Board v. FCC,120 F.3d 753 (8"' Cir. 1997).
z AT&T Corp. v. Iowa Utilities Eoard,525 U.S. 366 (1999).

While on remand, the Eighth Circuit once again vacated several of the FCC's pricing rules on the
grounds that they were not consistent with the 1996 Act,(Iowa Utilities Board v. FCC,219 F.3d 744 (8"' Cir. 2000)).
The Eighth Circuit has granted the FCC's request for partial stay of the decision vacating 47 CFR Section 5 l .505(b)(l)
pending further proceedings in the Supreme Court. The Supreme Court granted the FCC's petition for writ of certiorari
2001 WL 46229 QLS. 2001) along with four other petitions filed on the Eighth Circuit Coult's decision.
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Qwest also argues that the Arizona District Court found that the two-wire UNE rates

comply with the FCC's requirement of TELRIC-based pricing and, therefore, any review by this

Commission is unnecessary. Qwest Motion at p. 8. However, a review of Federal District Court

Judge Partner's decision quickly reveals that the Court never considered the reinstated rules in its

6 ruling on the issues raised in that appeal. At page 1009 of its decision, the Court stated:

7 Some parties have urged this court to apply those reinstated FCC regulations
when reviewing the ACC decisions and interconnection Agreements at issue
here. The Court declines to do so. Those regulations were not in effect when

9 these Agreements were negotiated by the parties and approved by the ACC .

10 In summary, Qwest's reliance upon: (1) statements made by the Staff in a brief, (2)

l l statements by the District Court in its decision which did not even consider the impact of the

12 reinstated rules, and (3) statements of the Commission in an Order which was adopted at a time

13 when the pricing rules were not in effect, is misplaced. Similarly misplaced is Qwest's attempt to

14 use those statements and imply that they are tantamotmt to a Commission finding that the UNE rates

8

15 adopted over three years ago comply with the FCC's reinstated pricing rules.

16

17

18

B. It is Appropriate to Review Qwest's UNE Rates at this Time For Other Reasons
and Such a Review Should be Done in this Docket.

As both AT&T and WorldCom point out in their Responses, it is appropriate for

19 other reasons to review Qwest's UNE rates at this time. It is clear when one reads the transcripts of

20 the Open Meetings at which 0west's UNE rates were adopted, that the Commissioners contemplated

21 that the UNE rates would remain in place for approximately one year and would be subject to review

22 again at drat time. See Transcript, Consolidated Arbitration Deliberations, October 28, 1997, p. 29,

23 L 13-23. Moreover, it is equally clear that a review of the statewide UNE rate was also contemplated

24 at the July 18, 2000 Open Meeting when the Commission adopted interim geographically deaveraged

25 UNE rates for Qwest's competitors. During the course of discussion, the Chief Hearing Officer

26 stated in response to a question by one of the Commissioners that Phase II would include a review

27 of the statewide UNE rates as a result of several Court decisions which resulted in changes to the

28
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1 FCC rules since the original rates were adopted. See Transcript of July 18, 2000 Open Meeting at

2 p- 22.

3

5

6

7

8

9

10

11

12

13

15

16

17

18

19

20

Moreover ,  since the Commission will be adopting permanent geographically

4 deaveraged UNE rates for Qwest in Phase II, it would be inappropriate from both a cost and timing

perspective not to examine the underlying statewide UNE rate at this time. Staff does not agree with

Qwest that such a review will significantly expand the scope of Phase II beyond that already clearly

contemplated by the Commission. See Qwest Motion at p. 12.

Finally, the Commission should also reject Qwest's attempts to distinguish the recent

pronouncements by the United States Department of Justice with regard to Verizon's rates in

Massachusetts in conjunction with its attempt to obtain authority to provide InterLATA long distance

service under Section 271 of the 1996 Act. Qwest's Motion at pps. 8-12. Qwest's application for

271 authority has been pending in Arizona for approximately two years now and the Staff as well

as Qwest and many of the CLECs have expended considerable time and effort over this two year

14 period evaluating Qwest's Application to determine whether Qwest meets the requirements of the

1996 Act. Qwest's UNE rates will be an important part of its Application when filed with both the

Department of Justice and the FCC. If Qwest's rates have not been found to be in compliance with

the FCC's reinstated pricing rules or if it is found that the rates are preventing competition in the

relevant markets, Qwest's Application is, in Staff's opinion, unlikely to be successful. Therefore,

it is appropriate for the Commission to undertake a review of the UNE rates and their impact on

CLEC entry into the residential local exchange market at this time.
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1 111. CONCLUSION.

2

3

4

5

For all of the above reasons, Staff respectfully requests that Qwest's Motion for

Reconsideration be denied. The Hearing Officer's resolution of the issues was correct and should

not be reconsidered.

RESPECFULLY SUBMITTED this Mayday Off vary, 2001 .
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MaureenlA. Scott. A'ttf\r[1ev
Legal Division
Arizona Corporation Commission
1200 West Washington Street
Phoenix, Arizona 85007
Telephone: 602/542-6022
Facsimile: 602/542-4870
e-mail: maureenscott@cc.state.az.us
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